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United States v. Pioneer Irrigation Dist., 157 P.3d 600 (Idaho 2007)
(holding that consumers held title to water and decree did not need to
include identity of each beneficial title holder or quantity of amount
owned).
The United States Bureau of Reclamation ("BOR"), under the authorization of the Reclamation Act of 1902 ("the Act"), developed and
filed water right claims for storage and irrigation from storage for
three dams and their accompanying reservoirs: Arrowrock, Lucky Peak
and Anderson Ranch (collectively the "Boise Project"). Several irrigation districts (collectively the "irrigation entities") filed separate claims
to the same water rights consistent with their respective uses. The Idaho Department of Water Resources ("IDWR") sided with the BOR, recommending that the court place the water rights in its name and deny
the claims of the irrigation entities.
While the case was before the Special Master, the irrigation entities
moved to consolidate the issue of ownership between the BOR and the
entities. The Snake River Basin Adjudication court ("SRBA") granted
the request. All of the parties classified the ownership issue as one of
law or mixed fact and law. Five of the irrigation districts, as well as the
BOR and the Department of the Interior, filed motions of summary
judgment asserting no genuine issue of material fact on the issue of
ownership.
The SRBA court held that the United States has nominal legal tile
to the Boise Project water and the irrigation entities hold equitable
title in trust for their landowners. The SRBA court further held that
pursuant to state law it would include a remark stating that the irrigation entities held equitable title to the Boise Project water rights. After
the SRBA court issued the Remark, the irrigation entities requested the
SRBA court change the language of the Remark. The SRBA court did
issue a new Remark stating in part that the "ownership of this water
right is divided."
The United States appealed, claiming the court should agree with
the IDWR's recommendation that the BOR have title to the water
right. The irrigation entities cross-appealed, claiming the SRBA court
erred by not including the identity of each irrigation entity and quantity of the water beneficially owned by each irrigation entity in the Remark.
The United States made two claims to the ownership of Boise
Project water rights. First, it said Idaho case law states irrigation districts do not have ownership of BOR reclamation project waters.
Second, the United States claimed that if the BOR held the water
rights, it would not cause a reduction in the irrigation entities' use of
water.
The court addressed these claims by recounting three United
States Supreme Court holdings. The court said Ickes v. Fox stands for
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the proposition that irrigators who have made their required payments
and met the other obligations under the Act have "acquired a vested
right to the use of waters as appurtenant to their lands." Again in Nebraska v. Wyoming, the Supreme Court held that a property water right
was "acquired by perfecting an appropriation" followed by application
of the water for a beneficial use. Finally, in Nevada v. U.S. the court
held that any ownership of water rights by the government was temporary and superseded by the owners of the land and became appurtenant to the land once the owners beneficially used the water. The
court found that the common theme of these cases was a connection
between beneficial use and ownership rights.
The court then looked to the Idaho code for guidance on the issue
of beneficial use in the state. It found several instances in the code
and the state Constitution where the beneficial use of water creates in
the water a property right appurtenant to the land where the owners
put it to use. Likewise, the same statutory sources provide that "beneficial users have an interest stronger than mere contractual expectancy."
The court found further evidence in the Idaho code that the government holds water rights in trust for the landowners, and that irrigation
districts manage the rights for those owners.
The United States countered that Washington County Irr. Dist. v.
Talboy and other Idaho case law meant irrigation districts did not hold
ownership in the Boise Project because only Idaho law, not the Reclamation Act, determines ownership of water rights. The court held that
while this is true, Idaho law defines water ownership, none of the cases
cited by the United States dealt with the BOR or the Reclamation Act.
The court interpreted Ickes and its progeny as a strong argument for
the proposition that the Reclamation Act's purpose was in developing
dams and storage facilities, not "depriving the irrigation entities of an
equitable interest in project water rights."
In denying both the United States' arguments, the court held that
"it is clear that the entity that applies water to a beneficial use has a
right that is more than a contractual right." Here, the irrigation entities acted on behalf of landowners who put the Boise Project's waters
to a beneficial use. Thus, according to Idaho state law, the Reclamation Act, and U.S. Supreme Court cases, the irrigation districts hold an
interest in the water based upon their representation of the water users' interests. The court remanded the case to the district court with
orders to include the following language in the original Remark of the
SRBA court: "However, as a matter of Idaho constitutional and statutory law title to the use of the water is held by the consumers or users of
the water."
The cross-appellant irrigation entities requested that the court require the SRBA court to identify each irrigation entity holding title to
the water and the amounts of the right owned. The United States argued that the identities and quantities involved do not need identifica-
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tion because contracts between the entities and the U.S. already do
that. The court held that the SRBA court did not err in denying this
request because the SRBA court specifically stated, "ownership of this
water right is derived from law and is not based exclusively on the contracts between the Bureau of Reclamation and the irrigation organizations."
Thus, the court remanded the decision of the district court in part,
with an order to substitute the court's remark, and affirmed the decision in part.
Matthew Willson
MAINE
FPL Energy Maine Hydro LLC v. Dep't of Envtl. Prot., 2007 ME 97,
926 A.2d 1197 (affirming the State Board of Environmental Protection's denial of water quality certification for a water storage project
where the Board's interpretation of the statutory requirements of certification was reasonable, and therefore, entitled to deference).
FPL Energy Maine Hydro LLC ("FPL"), which owns and operates
the Flagstaff Storage Project on the Dead River in Somerset and Franklin Counties, appealed a Superior Court judgment that affirmed the
Board of Environmental Protection's ("Board") denial of water quality
certification. The Board is the reviewing body within the Department
of Environmental Protection ("Department"), the agency in Maine
responsible for water quality. Although the Department initially approved certification on FPL's application for the Flagstaff Project, the
Board ultimately vacated the Department's decision and denied the
water quality certification. FPL appealed to the Supreme Judicial
Court of Maine after the Superior Court affirmed the Board's decision,
and held the Board's interpretation of the standards for water quality
review were entitled to deference.
FPL based its appeal on three arguments: (1) when the Board
failed to act on the application within a one-year statutory deadline,
the Department waived the certification requirement; (2) the Board
analyzed water quality with an incorrect standard; and (3) the Board
erred in concluding the Flagstaff Storage Project did not meet the correct Class C water quality standard. FPL premised each argument on
the Board's misinterpretation of the applicable Maine statute, and in
each case, the court held that where the agency's interpretations were
reasonable, supported by the plain language of the statute, or otherwise consistent with legislative intent, the Board's decision was entitled
to deference.
After reviewing the statute's legislative history, the court held that
the Board acted consistent with the legislative intent and was not a
waiver of the certification requirement. Although the statute did not
define "act on," the legislative history revealed that the purpose of the

